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1. Introduction
Unions NSW welcomes the opportunity to make a submission to the Inquiry into the Privatisation of Prisons and Prison-Related Services in NSW.
Unions NSW is the peak body for unions in NSW. It has 64 affiliated unions, 10 affiliated trades and labour councils and represents approximately 600 000 union members.  It is governed by an elected executive who are assisted in the day-to-day operations of the organisation by a small team of officers and support staff. 
Our union affiliates cover the spectrum of the workforce, stretching from workers in finance to footwear and construction to communications, and is the largest member based organisation for workers in NSW.   Amongst Unions NSW affiliates are the unions which have coverage of prison officers both in publicly operated correctional facilities (the Public Service Association of NSW (PSA)) and the only existing privately operated facility in Junee (the Liquor, Hospitality and Miscellaneous Employees Union (LHMU)).
Unions NSW is represented on the Correctional Industries Consultative Council of NSW.
This submission is not intended as a comprehensive evaluation of the arguments and international evidence against the contracting out the operation of prisons.   The position of Unions NSW on the continued public ownership of essential state services is well established. Unions NSW opposes the contracting out of the operations of Parklea and Cessnock correctional facilities along with prisoner transport.  Unions NSW joins the PSA, Justice Action and others in urging the government not to go ahead with what is a radical and hurried move to privatise.   We do so on the following basis:
· the economic and efficiency case for privatisation has not been demonstrated;
· the proposal would cause major hardship to employees potentially affected in western Sydney and Cessnock, particularly at this time of great economic uncertainty, and risks detriment to the incomes and safety of these employees;
· risk to existing employment, education and training programmes for inmates aimed at reducing recidivism, and risk to welfare of inmates;
· the process entered into by the Government constitutes a breach of the industrial instruments applicable to the employees who would be affected;
· the NSW Government has no mandate from the voters of NSW for the contracting out of prisons and prison services, it being in direct contravention of the policy of the Australian Labor Party.
We limit this submission to make some brief comment on the following:
1. Introduction of reform programmes in the NSW public sector
2. Public vs private operational costs in corrective services
3. The Way Forward
 2. Introduction of reform programmes in the NSW public sector
Unions NSW affiliates include unions in industries where the work is now almost unrecognisable from the way it was done even a couple of decades ago, due to the introduction of new technologies and work methods and the influence of overseas competition.   Unions NSW has on numerous occasions assisted in working cooperatively with individual unions and multi union bargaining units along with relevant employers and employer organisations in working towards reform in a way which ensures employees have significant and real input.   This has benefited relevant employers in better outcomes achieved through decisions being informed by the experience of the workforce, and as a result, the workforce having greater confidence in the resulting arrangements.   One significant example is Unions NSW involvement in the lead up to and during the 2000 Sydney Olympics.   
However the recent impasse in negotiation of reform in the area of corrective services alleged by the Department, along with accusations from management of a refusal to address problems such as overtime and sick leave, is also a situation familiar to Unions NSW.
The majority of NSW Public Sector awards require appropriate consultation around reform processes.   The award applying to non-commissioned prison officers, for example, states that:
It is recognised that proper consultation and communication within the Department are of the utmost importance for its effective operation and for the administration of its functions
.
and that the:
(...) Department acknowledges the desirability of employees being consulted before the introduction of changes or innovation which will have a significant impact upon established work practices and procedures affecting Correctional Officers
.
If consultation is requested by the Union, “such consultation shall take place before the changes or innovations are made”
.  
The actions of the Government to this point in advancing the proposal to contract out the operations of two prisons are a breach of the spirit and letter of these award provisions.
Unions NSW and our affiliates require some continuity and consistency on the manner in which reforms are implemented across the public sector, which cannot be said to be the experience to this point.  When parties enter into a process of genuine consultation workplace reform can be productive in achieving Government objectives and implemented to the satisfaction of employees and management. 
2.2. Case study: Rail maintenance
Last year when the notion was raised of the rail maintenance arm of RailCorp being privatised it was claimed by management that RailCorp had been attempting since 1998 to implement workplace reforms and more efficient procedures, without success.   For years stories had been circulating about how the rail depots were full of poor work practices, rigid demarcations and everything that was wrong with the NSW public sector.
However in October 2008 the relevant Minister took a different tack.   He said that maybe the problem was not the workers.   Maybe the problem was the approach that had been taken in the past which was to demonise the workforce, attack their unions and generally use the back end of the axe to force reform – an approach that had consistently failed to deliver results.
In an alternative approach, Transport Minister David Campbell initiated a review conducted by an independent consultant.  Their brief was to come up with a reform programme, including new forms of work organisation that matched industry best practice.
Next Minister Campbell invited the workforce, their unions and depot managers to cooperatively work together to implement the new structure.   This idea was supported by all the stakeholders with some enthusiasm and has led to some sweeping changes in a very short timeframe.
Endorsement in principle of the independent consultant’s report
On 25 November 2008 a mass meeting of the Rolling Stock Division employees voted to accept to work to the goals of the consultant’s report subject to the finalisation of a contractor’s protocol and further discussion about the introduction of a new classification structure.   They agreed to work towards the objectives identified in the external consultant’s report.   This marked a significant change from the position reached by the parties in previous attempts to introduce reforms.
The finalisation of a contractors agreement
The way in which contractors were used had been a bone of contention for many years.   The extended use of contractors was contemplated by the external consultant’s report, and on 23 December 2008 the parties reached agreement on the content of a contractors agreement.
A contractors agreement was considered a necessary step to ensure that the parties had a way of dealing with the challenges associated with the extended use of contractors.   In the end the agreement very much mirrored similar agreements that operate in other private sector areas of rail maintenance that were use as benchmarks for review (such as Maintrain).
Once again, in the past the parties had attempted to reach agreement over this complex issue and had been unsuccessful.   This agreement made a significant statement about the new capacity of the parties to implement the reform program.
Implementation plan
Further consultation took place in December 2008 over an implementation plan prepared by management outlining key milestones in meeting objectives identified in the consultant’s report.    Unions and their members are currently working in accordance with the plan towards those outcomes and with the introduction of the reforms in the rail maintenance depots.   The implementation process involves a staged roll out program over several months across the Rollingstock depots, one at a time.
In all probability there will be issues to work through as the process unfolds.   The commitment of unions and their members is to approach the roll out of the implementation plan with goodwill, to utilise the consultation process and in the worst case use the dispute resolution procedure as is required by various industrial instruments.
These far reaching reforms were proposed and agreed to in a very tight two month timeframe.
In the case of rail maintenance, overall Unions NSW has been satisfied with the level of consultation and believes a lot of good work has been achieved in moving forward with these reforms.  
2.3 Recent approach to reform by the Department of Corrective Services
Unions NSW expresses its concern in the strongest terms that the proposal to privatise the operations of Cessnock and Parklea prisons represents primarily an attack on the Union (the PSA) and its members in the Prison Officers’ Vocational Branch (POVB) and the Commissioned Officers’ Vocational Branch (COVB).
While the Commissioner in evidence before this Inquiry did say that he “wasn’t just here to bash unions” 
 further qualified in saying he was “particularly targeting the unions, it is their members”
 from the “malevolent and inflexible local POVB(...)”
, the evidence was indicative of a disdain for the unions and its members built up over a period of time, providing some explanation for the dissatisfaction from all sides on the progress of discussions and negotiation of the workplace reform package, The Way Forward.   Primary justification for contracting out Cessnock (as a preferred option to other correctional centres) was that in that prison, in the opinion of the Commissioner, “attempts by the department to change existing work practices aimed at reducing overtime have been met by a campaign of resistance”
.
This attitude has been expressed publicly by the Commissioner for some time.  In a recent discussion of the matter in a radio interview his assessment of the situation was as follows:
We’re down to the last phase of that [the Way Forward] with the Prison Officer’s Union, and of course, they’re opposing everything we’re doing
.
Statements such as these are made despite enormous progress in some significant areas in correctional services, which will be treated with more detail later in this submission.
The analysis of Andrew and Cahill concurs that the primary explanation for the existence of even the single existing privately run facility in NSW is “the disciplinary leverage afforded to the government over unions in negotiations over workplace reform through the ongoing existence of a privatised prison in NSW”
.
Given this and the evidence from the Commissioner before this committee, it is difficult to characterise the main motivation of the current proposal as anything other than a bid to undermine the Union.   Hostility to unions is no reason to privatise this essential public service.   Unions NSW submits that privatisation has been proposed long before discussions over reforms have been exhausted.  Unions NSW urges the Government to intervene to ensure the proposal is withdrawn, and consultation recommenced.   We then look forward to a more constructive approach from the Department and its senior public servants and an opportunity to progress discussions and achieve positive outcomes for both the Government and corrections employees.
2.4 Government and ALP policy relating to the public sector
The public is entitled to reasonably expect that a political party, on forming a government, adheres to its own rules, policy and platform.   These policies, available before and after a general election to anyone inclined to access them, should form a basis and framework for the decisions of the government which is subsequently formed by a political party should it be elected.   Individual members of the Government should uphold, respect and defend the policies and platforms of the party of which they are members as the basis of their mandate to govern.
On the matter of contracting out the operation of correctional services to the private sector, the policy of the Australian Labor Party (ALP) is unequivocal:
Labor opposes the private contract management of prisons.

Any attempt to contract out represents an unacceptable breach of faith with the voting public of NSW.  The further privatisation of the operation of prisons was not contemplated by any policies or Government statements prior to the March 2007 (or any previous) election.
It is therefore relevant to note here that the opposition of the Labor Party to the contracting out of the operation of prisons to the private sector is overwhelmingly supported by the people of NSW.
A poll of 1003 people conducted by Essential Research over January found that just 19 per cent of respondents supported privatising Cessnock and Parklea prisons and only 20 per cent support the proposal to privatise prisoner transport.
Notwithstanding the unambiguous rejection of the concept of private sector operating our prisons, ALP policy also requires the Government to enter into a consultation process with unions and affected sections of the community to “analyse any proposal for private sector involvement in public infrastructure in order to determine whether or not the particular project is justified in the public interest”
.
To meet this requirement, policy provides that for any such proposal “the NSW Labor Government will establish a committee (including representatives of government, relevant community and consumer/user groups and trade unions) to examine any proposed changes...”.
No such committee has been formed by the Government.
This committee, once convened and having held discussions and taken submissions, is to prepare an impact statement on assessing the proposed changes against twelve criteria including:
6. The impact on specific groups or regional areas especially those groups or areas that are already disadvantaged.   The assessment should include all factors including the real costs of compensation and/or support that will be needed if the role of the public sector were to change.
(...)
7. The impact of employment, skills, training and conditions and the protection of the existing workforce and/or the reform of industrial relations practices in any new enterprise or project.
(...)
10. The administrative economies of scale and coordination that is facilitated by public ownership and control
.
The committee “shall not recommend any changes that do not meet the criteria overall”
.
Not only is Unions NSW disappointed that this process required by Party policy has been ignored, but that the establishment of this public Inquiry, providing some opportunity to examine these issues, was opposed by the Government and only initiated at the demand, and with the numbers of, opposition and crossbench members of the Legislative Council.  
 3. Public vs Private operational costs in correctional services
Contrary to what is often assumed, it is not necessarily cheaper for the private sector to operate our correctional centres.   After controlling several variables, the weighted costs per inmate per day of Junee and a comparable modern correctional centre operated by the public sector are, according to the Department, as follows:
Junee Correctional Centre


$82.31 per inmate per day
Mid North Coast Correctional Centre
$80.12 per inmate per day

There is general agreement that comparisons on a cost per inmate per day basis between correctional facilities are problematic.  Even though some factors are controlled for in the figures above, a comparison with Junee is particularly difficult given that:
· Unlike most other correctional facilities, Junee consistently operates at below capacity;
in contrast to public facilities which often run above capacity;
· It is widely held in the sector that Junee’s inmate population predominantly comprises low maintenance inmates and those who are guilty of misbehaviour are returned to the publicly run correctional facilities;
· In case of Junee, there is little transparency in or understanding of the breakdown of the management fees on which calculations are based;
· Junee is a modern facility custom built for best corrections management practice, in contrast with many public prisons, a number of which were built in the 19th century;
· Junee houses a stable population, in contrast with facilities which include remand and reception centres which comprise a larger proportion of higher need inmates therefore incurring higher costs.
Each of these factors makes cost comparisons more favourable to Junee when compared to other facilities.
Even so, the available figures quoted by the Commissioner shows it is more expensive to accommodate inmates in the Junee correctional centre when compared to other modern prisons which were staffed having adopted elements of the Way Forward.
This raises the question: if the imperative is cost, why the Department is pursuing a course towards contracting out to the private sector when it is a more expensive option than the management of prisons remaining in the public sector after implementing negotiated reforms?
3.2 Reducing Recidivism: Education, Training and skill acquisition for inmates through Corrective Services Industries (CSI)
It is well established in a range of studies that to reduce the larger social cost of crime in the community, the ability of prison inmates to acquire additional skills and receive training and education while they are detained can have real impact on reducing rates of recidivism 
.
Corrective Services Industries had a turnover of $50 million in 2007-08 through its 108 commercial business units within 29 correctional centres, and, as noted by the Department, “continued to support the Department’s business objective of reducing recidivism by providing real work opportunities”.   As the Department continued in its most recent annual report:
Research shows that, when inmates combine vocational education and training with real work opportunities linked to a job in the community, the likelihood of offenders returning to a correctional centre decreases significantly.
By world standards, CSI engages a high proportion of inmates in meaningful work programs. In 2007/08, CSI provided employment to about 80 percent of the total available inmate population up from 74 percent in 2005/06. In the UK and US prison industries, only 30 percent and 10 percent of their inmate populations respectively are employed.

This high proportion, celebrated by the department, would be higher still if it were not for the poor performance in this area of NSW’s fourth largest prison – the privately run Junee Correctional Facility, as shown in Figure 1.
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Figure 1: Proportion of inmates in employment, work release or full time study by region as a proportion of total inmate population less "not available for employment"
, compared with Junee.
In additional, the General Manager reported to the Department on 28 January 2009, out of the nine Commercial Correctional Industries business units which had been commenced, all but two had been discontinued with, apart from the administration, the remaining two business units providing employment to 26 inmates
 out of the population (in December 2008) of 782 inmates.
 4. The Way Forward – Prospects for consultation and reform
In 2003 the Department of Corrective Services proposed a new reform package, The Way Forward.
Unions NSW understands that The Way Forward comprises the following elements:
· Changed procedure for inmate release from and return to cells incorporating a rolling “let-go and lock in”;
· Centralising of rosters for all correctional centres to a Sydney head office;
· Replacement of existing operational agreements (in effect these were agreements between management and employees represented by the Union at each correctional facility on operational matters, required under the award and operating alongside the award) with management plans;
· Closure and refurbishment of a number of centres;
· Engagement of a pool of around 300 casual correctional officers to serve across the Sydney metropolitan correctional centres, to be called upon at first instance when a shift is needed to be covered (rather than it being offered as overtime); and
· Introduction of a new leave policy aimed at reducing absenteeism, covering carer’s leave, family and community services leave, workers compensation and sick leave.
The “market testing” of Parklea and Cessnock correctional centres and “non-core” operations in court security and escort were added to a very recent incarnation of the Way Forward dated 18 August 2008
.
From its inception the package involves significant operational changes.   Experienced prison officers are on the front line of any decision or change.   Given the nature of the work and the wealth of knowledge amongst prison officers, these matters cannot be dealt with in haste and officers need to be able to assess, be properly consulted and provide real input into decisions which affect the way they do their work.  Particularly in the case of correctional services, to neglect to do this would compromise the safety of inmates, the community and officers themselves.
As well as operational changes, some elements of the reform programme such as the overhaul of the system of rostering and allocating overtime have led to uncertainty for correctional officers about the potential effect not only on take home income, but as correctional officers are shift-workers, the effect of a centralised system to reasonably accommodate their own individual work-life balance .  These concerns are not unfounded, and highlight the need for these measures to be worked through in conjunction with officers, while still working towards meeting clear objectives, to ensure that eventual arrangements are understood and have the confidence of the workers.
The PSA has worked with the Department of Corrective Services to already implement The Way Forward reform for all correctional officers at Kempsey, Dillwynia and Wellington correctional centres.   These institutions are covered by a consent award made before Commissioner Richie of the NSW Industrial Relations Commission on 6 November 2007.

After consultation and agreement with commissioned officers, key elements of the Way Forward have been incorporated a new Award for the Commissioned Officers Vocational Branch (COVB)
, which included major change such as annualisation of salaries, and payment of overtime only in emergency situations.   After negotiation and consultation, the new award received overwhelming approval by ballot of affected members and very high participation in the ballot.
The PSA have indicated their ongoing eagerness to proceed with discussions and work through the implementation of the the Way Forward subject to the Department’s willingness to participate in genuine consultation.
As noted in a submission from a corrective officer from Parklea:
The Way Forward was put to us as a way of doing our job more efficiently and effectively, some of these ideas were good and some not so good however none that couldn’t be “nutted out”.   Never was privatisation part of “the Way Forward”.  In fact, privatisation was used as a threat if The Way Forward was not embraced by us.  Over the last 6 years we the officers in the front line have been asking when and where is the Way Forward, to no avail from the Department.   There were 3 new Centres opened as Way Forward centres, with an Island Award.  Apart from this, the Way Forward seemed to die a quiet death
.
These sentiments were echoed by another correctional officer:
the unions in fact have on many occasions tried to have dialogue with the Government and Department, but have been unsuccessful due to the mentality of the Commissioner and Government.

There is no reason whatsoever why the department and the PSA cannot negotiate on the implementation for the Way Forward or other reform throughout the remainder of NSW correctional centres, subject to constraints as determined by factors such as the physical layout of certain existing correctional facilities. 
5. Conclusion and Recommendations
Discussions between the POVB and the Department over the implementation of the Way Forward are not complete.   Unions NSW is committed to innovation and reform across Australian workplaces.   We have a well established process and track record in working with unions and employers in public and private sector areas.
On the basis of the available evidence, Unions NSW makes two recommendations:
1. Unions NSW urges the Government to immediately abandon the current proposal to privatise two prisons, court security and escort, and perimeter services.
We believe that there has not been a strong case made for the privatisation of any NSW jail.   The privatisation of prisons is in direct contravention of ALP Policy.  The primary argument of the Department is that privatisation is necessary because they are unable to implement reforms.  We do not believe that the evidence supports this assertion.
2. Unions NSW urges the Premier and relevant Minister/s to immediately intervene with a view to bringing parties to the table to discuss implementation of reform.
There is no reason whatsoever why the Department and the PSA cannot work together and implement the Way Forward throughout all NSW correctional centres.   Unions NSW believes that public sector reform should be based on the principles of cooperation and consultation.  This principle should be applied to the current round of prison reforms.
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